STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

AGENCY FOR HEALTH CARE

ADM NI STRATI ON,
Petitioner,

VS. Case No. 06-2455MP

JESUS NEGRETTE, M D.,

Respondent .
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RECOVMENDED ORDER

Pursuant to notice, a final hearing was scheduled in this
case by video tel econference on Cctober 23, 2006, with
connecting sites in Mam and Tal | ahassee, Florida, before
Errol H Powell, a designated Admi nistrative Law Judge of the
Division of Admi nistrative Hearings. At the request of the
parties, the hearing was cancelled. The parties stipulated and
agreed, anong other things, that no hearing was necessary and

that a recomended order could be issued based upon the record.
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For Petitioner: Jeffries H Duvall, Esquire
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2727 Mahan Drive
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For Respondent: Manuel R Lopez, Esquire
Manuel Lopez & Associ ates, P. A
770 Ponce De Leon Boul evard, Penthouse
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STATEMENT OF THE | SSUE

The issue for determination is whether Petitioner was
overpaid by the Medicaid programas set forth in Petitioner's
Fi nal Agency Audit Report dated June 12, 2006 for the period
January 1, 2002 through Decenber 31, 2004

PRELI M NARY STATEMENT

By a prelimnary audit report dated August 25, 2005, Jesus
Negrette, MD., was notified by the Agency for Health Care
Adm ni stration (AHCA) that at review of his Medicaid clains for
the period January 1, 2002 through Decenber 31, 2004, indicated
that he had been overpaid by the Medicaid programin the anmount
of $137,051.25. By Final Audit Report (FAR) dated June 12,
2006, Dr. Negrette was notified by the AHCA that, after a review
of all docunentation submtted, it had determ ned that he had
been overpaid by the Medicaid programin the anmount of
$79,523.70. The procedure and fornmula for the cal cul ati on of
t he overpaynent was included in the FAR Dr. Negrette, through
counsel, disputed the FAR and requested a hearing. On July 13,
2006, this matter was referred to the Division of Admnistrative
Hear i ngs.

In his request for hearing, Dr. Negrette had set forth the
affirmati ve defense of setoff. Prior to hearing, Dr. Negrette

filed a Menorandum of Law in Support of Affirmative Defense of



Set-Of (Affirmative Defense of Set-Of). Dr. Negrette
contended that, if he was overpaid, he was entitled to a set-off
for services that he had rendered during the audit period for
which he did not file clains but for which he was ot herw se
entitled to receive paynent. AHCA filed a response to the
Affirmati ve Defense of Set-Of (Response). The undersigned
ruled in an Order Denying Affirmati ve Defense of Set-Of that a
set-of f was not an applicable renedy in the instant nmatter and
that, therefore, Dr. Negrette was not entitled to a set-off.?
Subsequently, the parties filed a Joint Pre-hearing
Stipulation in which certain facts were agreed upon. Further,
the parties stipulated and agreed, anong other things, that a
hearing was not necessary in the case at hand; and that the
undersi gned coul d i ssue a reconmended order on the record,
i ncluding that the anmpbunt cal cul ated by AHCA the Medicaid
over paynment, $79,523.70, was a proper conputation and that
Dr. Negrette did not agree with the undersigned’ s ruling on the
Affirmative Defense of Set-Of or relinquish any right to appea
the ruling. The final hearing was cancel ed, and a tel ephone
conference was held regardi ng the parties’ Joint Pre-Hearing
Stipulation. During the tel ephone conference, the parties,

anong ot her things, confirnmed their stipulation and agreenent.



This Recommended Order is issued in light of the
stipulation and agreenent of the parties. 8§ 120.569(1), Fla.
Stat. (2006).

FI NDI NGS OF FACT

1. AHCA audited certain of Dr. Negrette's Medicaid clains
pertaining to services rendered between January 1, 2002 and
Decenber 31, 2004, hereinafter the audit period.

2. Dr. Negrette was an aut horized Medicaid provider during
t he audit period.

3. During the audit period, Dr. Negrette had been issued
Medi cai d provi der nunber 061422000

4. No dispute exists that, during the audit period,

Dr. Negrette had a valid Medicaid Provider Agreenent wth AHCA

5. For services provided during the audit period,

Dr. Negrette received in excess $79,523.70 in paynents for
services to Medicaid recipients.

6. By a prelimnary audit report dated August 25, 2005,
AHCA notified Dr. Negrette that a prelimnary determ nati on was
made that he was overpaid by the Medicaid programin the anmount
of $137, 051. 25.

7. Subsequently, by a FAR dated June 12, 2006, AHCA
notified Dr. Negrette that, after a review of all docunentation

submitted, it determ ned that he had been overpaid by the



Medi caid programin the amount of $79,523.70, thus, reducing the
amount of the overpaynent.

8. The FAR further provided how the overpaynent was
cal cul ated using a sanple of the clains submitted during the
audit period, including the statistical fornmula for cluster
sanmpling; and indicated that the statistical fornula was
general ly accepted and that the statistical formula showed an
overpaynment in the anmount of $79,523.70, with a 95 percent
probability of correctness.

9. Dr. Negrette agrees that the nmathemati cal conputation
of the audit is correct.

CONCLUSI ONS OF LAW

10. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of this proceeding and the
parties thereto pursuant to Sections 120.569 and 120.57(1),
Florida Statutes (2006).

11. The burden of proof is on AHCA to establish a Medicaid

over paynment by a preponderance of the evidence. South Medical

Services, Inc. v. AHCA, 653 So. 2d 440, 441 (Fla. 3d DCA 1995).

12. Section 409.913(10), Florida Statutes (2001-2003), and
Section 409.913(11), Florida Statutes (2004), provide that "The
agency nmay require repaynent for inappropriate, nedically

unnecessary, or excessive goods or services fromthe person



furnishing them the person under whose supervision they were
furni shed, or the person causing themto be furnished.”

13. Overpaynent is defined by Sections 409.913(1)(d),
Florida Statutes (2001), and 409.913(1)(e), Florida Statutes
(2002-2004), as including "any anmount that is not authorized to
be paid by the Medicaid programwhether paid as a result of
I naccurate or inproper cost reporting, inproper claimng,
unaccept abl e practices, fraud, or abuse, or m stake.”

14. Section 409.913, Florida Statutes (2001-2003),
provides in pertinent part:

(21) The audit report, supported by agency

wor k papers, show ng an overpaynent to a

provi der constitutes evidence of the

over paynment .
Section 409.913, Florida Statutes (2004), provides in pertinent
part:

(22) The audit report, supported by agency

wor k papers, show ng an overpaynent to a

provi der constitutes evidence of the

over paynment .
Pursuant to the said subsections, AHCA can establish a prim

facie case of overpaynent nerely by the adm ssion into evidence

of a properly supported audit report. See Maz Pharnmaceuti cal s,

Inc. v. Agency for Health Care Adm nistration, DOAH Case No. 97-

3791 (Recommended Order, March 20, 1998).
15. No dispute exists that AHCA has established a prinma

faci e case of overpaynent.



16. Moreover, no dispute exits that AHCA has established a
case of overpayment and that the anmount of $79,523.70 is a
proper conputation of the overpaynent.

17. AHCA denonstrated that Dr. Negrette received Medicaid
overpayments in the amount of $79,523.70 for the audit period
January 1, 2002 through Decenber 31, 2004

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat the Agency for Health Care Adm nistration
enter a final order finding that Jesus Negrette, MD., received
over paynents from the Medicaid programin the anount of
$79,523.70, during the audit period January 1, 2002 through
Decenber 31, 2004, and requiring Jesus Negrette, MD., to repay
t he anount of overpaynent.

DONE AND ENTERED this 5th day of February, 2007, in

Tal | ahassee, Leon County, Flori da.

sl K Yol

ERROL H. POWELL

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl . us




Filed wwth the Cerk of the

Division of Adm nistrative Hearings

this 5th day of February, 2007.
ENDNOTE

" The text, including endnotes, of the Order Denying Affirmative
Def ense of Set-Of is set forth bel ow

Order Denying Affirnmative Defense of Set-Of f

Thi s cause cane before the undersigned on
Respondent's Menorandum of Law i n Support of
Affirmative Defense of Set-Of (Affirmative
Defense of Set-Of). Respondent seeks a
prelimnary ruling as to whether he is
entitled to an affirmative defense of set-
of f for vaccinations that he adm ni stered
during the audit period and for which he did
not receive paynent due to the Medicaid
programi s one year statute of limtation on
billing. Petitioner filed a Response to
Petitioner's [sic] Affirmative Defense of
Set-O f (Response).

In his Affirmative Defense of Set-Of,
Respondent avers, anong other things, in his
Statenment of Facts that Petitioner's
docunent ati on revi ewi ng doct or i nforned
Respondent that he had not billed certain
items related to vaccinations and advi sed
Respondent to bill the itens, retroactively;
t hat Respondent billed the itens as advi sed,
but that Medicaid regulations did not permt
billing beyond one year, retroactively, from
the date of service and that, therefore,
Respondent could not be paid for the certain
itens related to vaccinations beyond one
year fromthe date of service; and that,
however, Respondent is entitled to a set-off
in that any overpaynent shoul d be reduced by
t he af orenenti oned vacci nati ons adm ni stered
by Respondent. Respondent included a

Menor andum of Law in support of his

posi tion.



Petitioner avers, anong other things, as to
facts, that no di sagreenent exists that
Medicaid' s policy requires clains for
paynent of Medicaid services be nade within
12 nonths of the date service is rendered,
but that Respondent nmay not avail hinself of
a set-off for any overpaynent by Medi caid.
Petitioner also included case | aw and
argunent in support of its position.

According to Petitioner's Final Audit Report
(FAR) dated June 12, 2006, Petitioner
performed an audit of Respondent's Medicaid
clainms for the period covering January 1
2002 through Decenber 31, 2004. Petitioner
indicated in its FAR, anong other things,
that a prelimnary audit report, dated
August 25, 2005, provided that Respondent
had been overpaid in the anmount of
$137,051. 25, but that, upon review of all
docunentation subm tted, Petitioner

det erm ned t hat Respondent had been overpaid
by the Medicaid programin the amount of
$79,523.70 and that a fine of $1,500 should
be i nposed; and, therefore, Petitioner
requested in its FAR that Respondent remt
$81,023.70 to it.

The Medicaid programoriginates in federa
law, Title XIX of the Social Security Act
creates the Medicaid program The federal

| aw provides for the operation of Medicaid
prograns by the states, within requirenments
set forth in the federal law. The federal
regul ations inplenenting the federal |aw
require, as to tinely processing of clains,
that "[t]he Medicaid agency nust require
providers to submt all clainms no |ater than
12 nonths fromthe date of service." 42 CFR
§ 447.45(d)(1). The federal regul ation does
not provide for a waiver of this requirenent

for the filing of claims. 1d. Aclaimis
defined in the federal regulations as "(1) a
bill for services, (2) aline item of
service, or (3) all services for one
recipient within a bill." 42 CFR §

447.45(a) (2) (b).



Section 409.913(7)(e), Florida Statutes
(2005), requires all Medicaid providers to
submt clainms "in accord with applicable
provi sions of all Medicaid rules,
regul ati ons, handbooks, and policies and in
accordance with federal, state, and | oca
law.”™ In the instant matter, Petitioner is
asserting that Respondent was overpaid by
the Medicaid programduring a specific
period of tine for which Petitioner
performed an audit to make its

determ nation. Overpaynent is defined in
Section 409.913(1)(e), Florida Statutes
(2005), as including "any anount that is not
aut hori zed to be paid by the Mdicaid
program whet her paid as a result of

i naccurate or inproper cost reporting,

i nproper cl ai m ng, unacceptable practices,
fraud, abuse, or mi stake."?

For the instant matter, the requirenent that
a Medicaid provider file a claimfor
services rendered within 12 nonths of the
date the service is rendered, w thout a

wai ver provision for such filing, is

consi dered a statute of limtations.

The parties are in agreenent that the law in
Florida is well-settled that, even though a
claimfor damages may be tine-barred by a
statute of limtations as an i ndependent
claim the claimmy be asserted or revived
in a defensive posture against an
affirmati ve action and in a defensive
posture as a set-off. Allie v. lonata, 503
So. 2d 1237 (Fla. 1987); Hilsenroth v.
Kessler, 446 So. 2d 147 (Fla. 3rd DCA 1984);
El badramany v. Bryson Crane Rental Services,

Inc., 630 So. 2d 214 (Fla. 5th DCA 1993);
Monroe County v. McCorm ck, 752 So. 2d 1239
(Fla. 3rd DCA 2000). “

However, Petitioner argues that the |egal
principle is not without Iimtation.
Petitioner argues that, when the right and
the renedy are created by the sanme law, if
the claimis not brought within the tine-
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period provided by the I aw, the clai mant

| acks a renedy for collection and the claim
is null and void. Petitioner cites Rybovich
Boat Wirks, Inc. v. Atkins, 585 So. 2d 270
(Fla. 1991) and Beach v. Great Wstern Bank,
670 So. 2d 986 (Fla. 4th DCA 1996) in
support of its position.

The undersigned is not persuaded that a set-
off is an applicable renmedy in the instant
matter.® The case at hand invol ves a

regul atory action, not a civil action, in
whi ch Petitioner is seeking to recover an

al | eged over paynent from Respondent, a

Medi cai d provider. Respondent had a
specific time period in which to file
clainms, which time period is dictated by the
federal regulations and for which a waiver
provision is not provided in the

regul ations. Respondent failed to file
clains for the itens, for which he allegedly
could have billed, within the specific tine
period. Wthout a waiver provision, the
undersigned i s not persuaded that Respondent
is entitled to revive tinme-barred clains
and, therefore, entitled to a set-off.

Based on the foregoing, it is

ORDERED t hat Respondent is not entitled to
an affirmative defense of set-off for

vacci nations that he adm ni stered during the
audit period and for which he did not file a
claimw thin the Medicaid program s one-year
statute of limtations on filing claimns.

* * *

ENDNOTES
" The definition of overpaynent remained
the sane in the years of 2001, 2002, 2003,
and 2004, which is the tine period of the
audit. 88 409.913(1)(d), Fla. Stat.(2001)
and 409.913(1)(e), Fla. Stat. (2002, 2003,

and 2004).
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2/ Alie, supra, is the |eading case.

3 Had this Administrative Law Judge

determ ned that a set-off was an applicable
remedy in the instant matter, Beach v. G eat

Western Bank, 670 So. 2d 986 (Fla. 4th DCA
1996) is persuasive. |In Beach, supra, the
i ssue involved an affirmati ve defense of
rescission and Truth in Lending Act (TILA
damages raised by a consuner to a nortgage
foreclosure action. The federal statute
creating TILA included a consuner renedy of
resci ssion and for noney damages for TILA
violations. The federal statute provided a
three year statute of limtations for

resci ssion and a one year statute of
limtations for noney damages.

Additionally, the federal statute
"specifically" provided that "as a defense
of recoupnment or set-off to an action for
coll ection of the debt, a consunmer may
assert violations of TILA and the danages to
whi ch the consuner woul d be entitled under
the statute." (citation omtted) Beach at
989. The Fourth District Court of Appeal
hel d that, once the three-year statute of
[imtations expires for rescission, the
expired right of rescission "my not be
revived as a defense in recoupnent,” found
that no "public policy reason for extending
recouprent,” and held that, therefore,
"under Florida |aw, a consumer is not
entitled to rescind the nortgage transaction
and is limted to a damage set-off as
provided in TILA. " Beach at 988 and 993.
The damage set-off relates to the specific
federal statutory provision for a recoupnent
or set-off.

Further, the Court in Beach, supra, cited
wi th approval Bowery v. Babbit, 99 Fla.
1151, 1163, 128 So. 801, 806 (Fla. 1930)
that "when the right and renedy are created
by the sanme statute, the limtations of the
remedy are treated as limtations of the
right." Consequently, in the case at hand,
since the right and the renedy are created

12



by the sanme statute, when the one-year
limtation period expired, Respondent's
right to file a claimfor the services
provi ded extingui shed and the right could
not be revived.
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Jeffries H Duvall, Esquire

Agency for Health Care Adm nistration
Fort Knox Building Ill, Ml Station 3
2727 Mahan Drive

Tal | ahassee, Florida 32308

Manuel R Lopez, Esquire

Manuel Lopez & Associ ates, P.A.
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Manm , Florida 33134

Dr. Andrew C. Agwunobi, Secretary
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Craig Smith, General Counse
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Tal | ahassee, Florida 32308

Ri chard Shoop, Agency C erk

Agency for Health Care Adm nistration
Fort Knox Buil ding, Suite 3431

2727 Mahan Drive, Ml Station 3

Tal | ahassee, Florida 32308

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this recommended order. Any exceptions
to this recommended order should be filed with the agency that
will issue the final order in this case.
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